CONCESSION AGREEMENT FOR LIBRARY COFFEE SHOP AND FOOD SERVICES

This Concession Agreement for Library Coffee Shop and Food Services ("Agreement") is made by
and between Tom Green County, a political subdivision of the State of Texas, located at 112 West
Beauregard, San Angelo, Tom Green County, Texas 76903 ("County") and Toro Vaun, 1009 N.
Broadway, Ballinger, Runnels County, Texas 76821 ("Concessionaire"), to be entered into to be
effective the 1st day of April, 2011.

RECITALS:

WHEREAS, Tom Green County, desires to make available to the public concession services in a
designated portion of the Tom Green County Library located at 33 West Beauregard, San Angelo,
Tom Green County, Texas 76903; and

WHEREAS, County has solicited Requests for Proposals for the management and operation of a
coffee shop and food services at the Tom Green County Library as evidenced by the Tom Green
County Library Coffee Shop Packet Request for Proposals RFP 11-005 dated November 10, 2010;

and

WHEREAS, Concessionaire desires to manage and operate the coffee shop and food service located
at the Tom Green County Library, as evidenced by the Concessionaire’s Response to the County
Request for Proposal dated December 1, 2010; and

WHEREAS, County and Concessionaire have determined the appropriate terms for such services;
and

NOW, THEREFORE, in exchange for the mutual covenants and promises set forth herein and other
good and valuable consideration, the sufficiency and receipt of which are hereby acknowledged, the
parties agree as follows:

1.0  DEFINITIONS AND SCOPE OF SERVICES

1.1  County means Tom Green County, a political subdivision of the State of Texas, its elected
officials, employees, officers, agents, and legal representatives including the Tom Green
County Library and its board.

1.2 Concessionaire means Toro Vaun.

1.3 Concessionaire shall perform such services in accordance with the terms and conditions of
the Request for Proposals (hereinafter "Specifications") and Concessionaire’s Proposal in
response thereto (hereinafter "Proposal”). This Agreement consists of the following
documents:
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(a) Concession Agreement for Library Coffee Shop and Food Service.
(b) County’s Request for Proposal RFP 11-005.
(©) Concessionaire’s Response.

In the event there exists a conflict in the interpretation of the agreement of the parties, the
documents shall control in the order listed above. These documents shall be referred to
collectively as "Agreement Documents."

TERM OF AGREEMENT

Lease Term. This Agreement shall be effective April 1, 2011 and shall continue through
March 31, 2016 (the "initial period").

Renewal and Extension. This Agreement will be automatically renewed on a year-to-year
basis thereafter by either party unless written notice of such intent not to renew is given not
later than one hundred twenty (120) days prior to the end of the period. The fees, charges and
terms shall be negotiated by the parties prior to an extension of this Agreement. This
Agreement shall not be extended if Concessionaire is in default on any term or provision of
this Agreement.

SERVICES
Sale of Commodities:

(a) The hours of operation shall be Monday through Thursday, 9:00 a.m. to 9:00 p.m.;
and Friday and Saturday, 9:00 a.m. to 5:00 p.m.

(b) Concessionaire shall keep for sale and supply to the public expresso drinks, coffee,
soft drinks, specialty drinks, bottled water, bottled juices, food (fresh pastries,

sandwiches, salads and snack foods) and other commodities, for which there is or
shall be a reasonable demand.

(©) Concessionaire will not be permitted to sell beer or intoxicating beverages.
(d)  Concessionaire will not be permitted to sell any type of tobacco products.

(e) All Federal, State, County, Municipal or other governmental regulations relating to
public health and other factors shall apply, and shall be strictly observed by
Concessionaire.

€3] No sales with any element of chance shall be made by Concessionaire.
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(g) Concessionaire shall not offer for sale any products outside the area designated in
Exhibit A without the written approval of the Library Director. No solicitation for
sales shall take place within the Library.

Sanitation. The coffee and food service area will be operated and maintained by
Concessionaire in a clean and sanitary condition and in complete compliance with all federal,
state and local standards, including, but not limited, the regulations promulgated by the City
of San Angelo and enforced by the City of San Angelo Public Health Department.
Concessionaire shall furnish all supplies, materials and supervision necessary to keep the
areas assigned in a clean, sanitary and orderly condition at all times and in compliance with
the above-listed standards. Sanitation will include all silverware, utensils and equipment
needed to prepare and serve the food products.

LIMITATIONS

All services provided for herein shall take place only at the Tom Green County Library
facility located at 33 West Beauregard.

COUNTY OBLIGATIONS
The County shall provide and be responsible for the following:

(a) Floor space layout for coffee shop and food service area and seating as r&¥ected in
Exhibit A attached hereto.

(b) Tables and chairs for the interior seating area.

(c) Bistro tables, chairs and lounge seating for the exterior seating.

(d) 240 v - 100 amp electrical service.

(e) Telephone and data connections in the coffee shop and food service area.
® Hot and cold water service.

(2) Access to housekeeping closet with mop sink.

(h) Sewer connections, including grease trap.

(1) Dry storage area of 120 square feet in the basement, with utility shelving.

() The receptacle (dumpster) located outside of the library.
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(k)  Utilities shall include water, sewer and electrical service.

) Maintain the common area/lobby with these services to be provided at the close of
business hours.

The County shall be responsible for the installation of the wall cabinets, countertops and
other millwork as necessary in the coffee shop, food service area and food preparation area.

CONCESSIONAIRE OBLIGATIONS

Concessionaire shall supply all supervision, labor, food , food stuff and supplies necessary
and required for the performance of the services set forth within this Agreement.

Concessionaire shall purchase and pay for food products, food stuff, cleaning supplies, paper
products, plastic gloves, head coverings and other materials and items necessary for the
delivery of the services as set forth under this Agreement.

Concessionaire shall provide and be responsible for the following:

(a) All necessary professional commercial grade equipment, including installation, to
perform the function of the coffee shop and food service including, but not limited
to, beverage equipment, coolers, dishwashers, and glass display cases.

(b) All necessary utensils, equipment, supplies, appliances, pots and pans necessary for
the operation of the coffee shop and food service.

(c) Additional utility services which includes telephone service and related charges,
professional fees, and installation for such needs beyond that provided by County.

(d) Signage and menu boards. Design to be approved by the Library Director.

(e) All licenses required by the City of San Angelo Public Health Department and/or
other authorities to operate this coffee shop and food service.

63) Removal of trash and food products from the coffee and food service areas to the
trash receptacle (dumpster) located outside of the facility.

(g) During the hours of operation of the concession services, clean the coffee shop, food
service and common area/lobby. Cleaning shall include the removal of trash and
food products, clearing and wiping down the tables, chairs and the sweeping of
eating/sitting areas which shall include the common area/lobby.

(h) Security grills, if needed.
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Concessionaire shall not discriminate against any employee or applicant for employment, and
in providing the public service specified in this Agreement, because of sex, race, creed, color,
or national origin. Concessionaire shall, in all solicitations or advertisements for employees
placed by or on behalf of the Concessionaire, state that all qualified applicants will receive
consideration for employment without regard to sex, race, creed, color or national origin.

Concessionaire shall pay all federal withholding and any other appropriate taxes or charges
to its employees.

Concessionaire shall not employ individuals under sixteen (16) years of age. Any individual
under eighteen (18) years of age working at the facility shall be under the direct supervision
of person over the age of eighteen (18). All employees shall conduct themselves at all times
in a manner acceptable to the County. Complaints against any Concessionaire employee
shall be directed to the Concessionaire.

The Concessionaire shall maintain all of the equipment located within the coffee shop and
the food service preparation area.

Concessionaire represents that it and its employees, agents and representatives are fully
competent and qualify to perform all services required to be performed under this
Agreement. Concessionaire further represents that all services to be performed hereunder

shall be of the highest professional quality.

Repair, replace, and maintain any part of the premises that County is not obligated to repair,
replace, or maintain, normal wear excepted.

Repair any damage to the premises caused by Concessionaire.

Submit in writing to County any request for repairs, replacement, and maintenance that are
the obligations of County.

Continuously and in good faith conduct the type of business for which the premises are
leased in an efficient and reputable manner so as to produce the maximum amount of gross

sales.
MISCELLANEOUS

Signs. All signage shall be in compliance with all applicable rules and regulations as may
be promulgated by the County or appropriate agency. All signage located within the facility
shall be approved by the Library Director.

Supervision. The County shall have the right to supervise the manner of exercising the
privilege hereby granted and the conduct of Concessionaire. Repeated complaints or
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misconduct by Concessionaire or its employees may be grounds for termination of this
Agreement.

Hours. Concessionaire shall provide concession services Monday through Thursday, 9:00
a.m. to 9:00 p.m. and Friday and Saturday, 9:00 a.m. to 5:00 p.m. The hours of operation of
the concession facilities may be modified upon written agreement of the parties.

Alterations. It is specifically understood that any changes, alterations or renovations within
any of the Concessionaire’s area (including painting) shall not be done by Concessionaire
without the County’s prior written approval.

PAYMENT/RENT PROVISION

The Concessionaire shall pay the County as follows:

(@)

(b)

(©

(d)

In year one (April 1, 2011 through March 31, 2012), Concessionaire shall pay a
monthly fee of $1,404.00 in advance, on the first day of the month to the County.
The total rent due and owing to the County by Concessionaire for year one of the
Agreement is $16,848.00.

Foryear two (April 1,2012 through March 31, 2013), Concessionaire shall pay to the
County annual rent based on eight percent (8%) of gross sales excluding sales tax for
year one. The eight percent (8%) of gross sales (excluding sales tax) applicable to
year one shall be divided by twelve and paid monthly. The initial monthly payment
shall be paid on or before April 5, 2012. All remaining monthly payments for year
two shall be payable on the 1* day of the month to the County. Concessionaire shall
deliver to the County a written statement and supporting documentation
substantiating the gross sales (excluding sales tax) on or before April 2, 2012
reflecting Concessionaire’s gross sales (excluding tax) for the previous 12 months.

For year three (April 1, 2013 through March 31, 2014), Concessionaire shall pay to
the County annual rent based on eight percent (8%) of gross sales excluding sales tax
for year two. The eight percent (8%) of gross sales (excluding sales tax) applicable
to year two shall be divided by twelve and paid monthly. The initial monthly
payment shall be paid on or before April 5,2013. All remaining monthly payments
for year three shall be payable on the 1* day of the month to the County.
Concessionaire shall deliver to the County a written statement and supporting
documentation substantiating the gross sales (excluding sales tax) on or before April
2, 2013 reflecting Concessionaire’s gross sales (excluding tax) for the previous 12
months.

For year four (April 1, 2014 through March 31, 2015), Concessionaire shall pay to
the County annual rent based on eight percent (8%) of gross sales excluding sales tax
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for year three. The eight percent (8%) of gross sales (excluding sales tax) applicable
to year three shall be divided by twelve and paid monthly. The initial monthly
payment shall be paid on or before April 5,2014. All remaining monthly payments
for year four shall be payable on the I* day of the month to the County.
Concessionaire shall deliver to the County a written statement and supporting
documentation substantiating the gross sales (excluding sales tax) on or before April
2, 2014 reflecting Concessionaire’s gross sales (excluding tax) for the previous 12
months.

(e) For year five (April 1, 2015 through March 31, 2016), Concessionaire shall pay to
the County amhual rent based on eight percent (8%) of gross sales excluding sales tax
for year four. The eight percent (8%) of gross sales (excluding sales tax) applicable
to year four shall be divided by twelve and paid monthly. The initial monthly
payment shall be paid on or before April 5, 2015. All remaining monthly payments
for year five shall be payable on the I* day of the month to the County.
Concessionaire shall deliver to the County a written statement and supporting
documentation substantiating the gross sales (excluding sales tax) on or before April
2, 2015 reflecting Concessionaire’s gross sales (excluding tax) for the previous 12
months.

Record. Concessionaire shall keep a permanent, accurate set of books and records of all
sales of products available for County’s inspection. The books and records shall be
maintained for a period of three (3) years after termination or expiration of this Agreement.

Payment Late Charge. Concessionaire shall pay a late charge of five percent (5%) of any
rent or obligation not received by County by the 10" day of the month in which the rent
obligation is due to County.

Audit. County shall have the right to inspect audit, copy and examine all books and records
of Concessionaire pertaining to all sales under this Agreement. Concessionaire shall
maintain all books and records pertaining to sales for a period of three years after termination
or expiration of this Agreement. Concessionaire shall provide to County the books, records
and other documents relating to sales of Concessionaire as requested within twenty (20) days
of receipt of County’s written notice.

ENTIRE AGREEMENT

This Agreement constitutes the sole and only agreement of the parties and supersedes any
prior understandings or written or oral agreements between the parties with respect to this

subject matter.
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ASSIGNMENT

Concessionaire shall not sublet or assign this Agreement to any other persons, entities, or any
privileges conveyed herein without County’s prior written consent.

AMENDMENT

This Agreement may be amended by the mutual written agreement of the parties.

GOVERNING LAW

This Agreement and its interpretation and any disputes relating thereto, arising out of or
connected with this Agreement, shall be governed by the laws of the State of Texas, without
regard to its conflicts of law provisions. Any dispute relating to, arising out of, or connected
with this Agreement shall be filed and maintained in San Angelo, Tom Green County, Texas,
in the State Courts located in San Angelo, Tom Green County, Texas. For purposes of this
Agreement, venue shall be in Tom Green County, Texas.

LEGAL CONSTRUCTION

In the event any one or more of the provisions contained in this Agreement shall for any
reason be held to be invalid, illegal, or unenforceable in any respect, such invalidity,
illegality, or unenforceability shall not effect any other provisions and the Agreement shall
be construed as if such invalid, illegal, or unenforceable provision had never been contained

in this Agreement.
ATTORNEY’S FEES

If either party retains an attorney to enforce this Agreement or its terms, the prevailing party
is entitled to recover reasonable and necessary attorney’s fees, court costs and expenses

associated with the litigation.
LIMITATION OF WARRANTIES

There are no implied warranties of merchantability, of fitness for a particular purpose, or of
any other kind arising out of this Agreement, and there are no warranties that extend beyond
those expressly stated in this Agreement.

ABANDONED PROPERTY

County may retain, destroy, or dispose of any property left on the premises at the end of the
Agreement.
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Any notice, demand, or request required by or made pursuant to this Agreement shall
be deemed properly made if made in writing and delivered by hand delivery, facsimile and
confirmed by first class mail, postage prepaid, or deposited in the United States Mail, postage
prepaid, addressed to the respective representative and to the respective addresses set forth
below. The notice shall be effective on the date of receipt, unless stated otherwise therein.

IF TO CONCESSIONAIRE:
Name: Toro Vaun

Title: Owner

Address: 1009 N. Broadway

Ballinger, Texas 76821
Telephone:  (325) 207-5661

IF TO COUNTY:
Name: Larry D. Justiss
Title: Library Director

Address: 33 West Beauregard
San Angelo, Texas 76903
Telephone:  (325) 655-7321
Facsimile: (325) 659-4027
Email: larry.justiss@co.tom-green.tx.us

The parties may change the address where or the individual to whom notice is to be given
by providing written notice of such change pursuant to this section. Nothing contained in
this section shall be construed to restrict the transmission of routine communications between
representatives of Concessionaire and County.

RELATIONSHIP OF PARTIES

Independent Contractor. Concessionaire undertakes performance of the work as an
independent contractor. Nothing herein shall create a relationship of employer and employee,
joint venture or partnership between County and Concessionaire, its agents, representatives,
employees or subcontractors, for any purpose whatsoever. Nothing herein shall create a
relationship of principal and agent between County and Concessionaire, its agents,
employees, representatives, or subcontractors. Neither party shall have the authority to bind
or obligate the other in any manner as a result of the relationship created hereby.

Control and Supervision. County shall not have the right to control the manner(s) or
prescribe the method(s) by which Concessionaire performs its obligation under this
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Agreement. Concessionaire shall be wholly responsible for supervision in the method of
performance. Concessionaire is entirely and solely responsible for its acts and the acts of its
agents, employees, representatives and subcontractors engaged in the performance of the
services as set forth within this agreement.

Employees. Concessionaire’s personnel shall be and remain solely the employees of
Concessionaire, and at no time or in any manner shall Concessionaire’s personnel,
employees, agents, representatives or subcontractors be considered as or deemed to be
employees of County.

Violations. In case any employee of Concessionaire is found willfully violating any law,
rule, regulation or the terms of this Agreement, or becomes objectionable and offensive to
the good order and use of said facility, the Concessionaire shall be required to remove said
person from their employment.

INDEMNIFICATION

CONCESSIONAIRE COVENANTS AND WARRANTS THAT IT WILL PROTECT,
DEFEND, AND HOLD HARMLESS THE COUNTY, ITS EMPLOYEES, ELECTED
OFFICIALS, AGENTS AND LEGAL REPRESENTATIVES (COLLECTIVELY
"COUNTY") FROM ANY AND ALL THIRD PARTY CLAIMS, SUITS, DEMANDS,
AND LIABILITY OF EVERY KIND, INCLUDING ALL EXPENSES OF LITIGATION,
COURT COSTS, AND ATTORNEYS FEES, RELATING INANY WAY TO DAMAGES
(BODILY INJURY, DEATH AND DAMAGE TO PROPERTY), CLAIMS OR FINES
ARISING BY REASON OF OR IN CONNECTION WITH CONCESSIONAIRE’S
ACTUAL OR ALLEGED NEGLIGENCE OR OTHER ACTIONABLE PERFORMANCE
OR OMISSION OF CONCESSIONAIRE IN CONNECTION WITH OR DURING THE
PERFORMANCE OF THE DUTIES UNDER THIS AGREEMENT. CONCESSIONAIRE
FURTHER COVENANTS AND AGREES TOPROTECT, DEFEND, INDEMNIFY, AND
HOLD HARMLESS COUNTY FROM ALL CLAIMS, ALLEGATIONS, FINES,
DEMANDS, AND DAMAGES RELATING IN ANY WAY TO THE ACTUAL OR
ALLEGED JOINT OR CONCURRENT NEGLIGENCE OF COUNTY AND
CONCESSIONAIRE, WHETHER CONCESSIONAIRE IS IMMUNE FROM LIABILITY
OR NOT.

IT IS THE EXPRESSED INTENTION OF THE PARTIES HERETO THAT THE
INDEMNITY PROVIDED HEREIN IS AN AGREEMENT BY CONCESSIONAIRE TO
INDEMNIFY AND PROTECT COUNTY FROM THE COUNTY’S OWNNEGLIGENCE
WHERE SAID NEGLIGENCE IS AN ALLEGED OR ACTUAL CONCURRENT
PROXIMATE CAUSE OF ANY ALLEGED THIRD-PARTY HARM.

THE INDEMNITY PROVISION PROVIDED HEREIN SHALL HAVE NO APPLICATION
TO ANY CLAIM OR DEMAND WHERE BODILY INJURY, DEATH OR DAMAGE

10
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RESULTS ONLY FROM THE SOLE NEGLIGENCE OF COUNTY UNMIXED WITH
ANY FAULT OR RESPONSIBILITY OF CONCESSIONAIRE.

RELEASE. CONCESSIONAIRE, ITS SUCCESSORS, AND ASSIGNS HEREBY
RELEASE, RELINQUISH, AND DISCHARGE THE COUNTY, ITS SUCCESSORS,
ASSIGNS, EMPLOYEES, ELECTED OFFICIALS, AGENTS, LEGAL
REPRESENTATIVES, AND ITS FORMER, PRESENT AND FUTURE AGENTS,
EMPLOYEES AND ELECTED OFFICIALS AND LEGAL REPRESENTATIVES FROM
ANY LIABILITY ARISING OUT OF THE SOLE OR CONCURRENT NEGLIGENCE OF
COUNTY FOR ANY INJURY, INCLUDING DEATH OR DAMAGE TO PERSONS OR
PROPERTY, WHERE SUCH DAMAGE IS SUSTAINED IN CONNECTION WITH OR
ARISING OUT OF THE WORK PERFORMED IN CONNECTION WITH THIS
AGREEMENT.

INSURANCE

Concessionaire shall obtain and maintain in effect during the term of this Agreement,
insurance coverage as set forth and shall furnish certificates of insurance showing County
as an additional insured, in duplicate form, prior to the beginning of the Agreement period.
County shall be named as an additional insured on Comprehensive General Liability policy
and shall be primary to any other insurance. All such insurance shall be carried by

Concessionaire with an insurance company or companies authorized to do business in the
State of Texas. Concessionaire’s insurance policies shall be written for not less than limits

of liability as follows:
a. Comprehensive General Liability:
1. General Aggregate per Location: $1,000,000.00
2. Products and Completed Operations Aggregate per Location: $1,000,000.00
3 Each Occurrence: $1,000,000.00
4, Personal and Advertising Injury: $1,000,000.00
5. Fire Damage: $1,000,000.00
b. Workers” Compensation and Employer’s Liability Insurance:
1. Workers” Compensation: Statutory Benefits

2. Employers’ Liability: $100,000.00

11
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All of the insurance required to be carried by Concessionaire hereunder shall be by policies
which shall require on their face, or by endorsement, that the insurance carrier waives any
rights of subrogation against the County, and that it shall give thirty (30) days’ written notice
to the County before they may be canceled or materially changed. Within such thirty (30)
day period Concessionaire, covenants that it will provide other suitable policies in lieu of
those about to be cancelled or materially changed so as to maintain in effect the coverage
required under provisions hereof. Failure or refusal of the Concessionaire to obtain and keep
in force the above-required insurance coverage shall authorize the County, at its option, to
immediately terminate this Agreement.

If any part of the work is sublet, similar insurance shall be provided by or in behalf of the
subcontractor to cover their operations, and evidence of such insurance, satisfactory to the
County, shall be furnished by Concessionaire. In the event a subcontractor is unable to
furnish insurance in the limits required under this Agreement, Concessionaire shall endorse
the subcontractor as an additional insured on its policies.

Concessionaire shall furnish the County with certificates of insurance issued by the insurer
within fifteen (15) days of the execution of this Agreement. Concessionaire shall provide
the County with certificates of insurance on an annual basis thirty (30) days prior to the
anniversary date.

WAIVER

No waiver of any provision of this Agreement shall be of any force or effect unless such
waiver is in writing, expressly stating to be a waiver of specified provision of this Agreement
and is signed by the parties to be bound thereby. Either party’s waiver of any breach of
failure to enforce any of the provisions of this Agreement, at any time, shall not in any way
limit or weigh that party’s right thereafter to enforce or compel strict compliance with this
Agreement or any portion or provision or right under this Agreement.

DEFAULT

If Concessionaire should default in the payment of any compensation or of any other sum
provided for under this Agreement, as the same becomes due and payable, or breach of any
provisions, delegations or terms of this Agreement, should any execution be issued against
Concessionaire, bankruptcy proceedings be begun by or against Concessionaire, or an
assignment be made by Concessionaire for the benefit for creditors, then and in any such case
all payments for the balance of the term shall, at the option of the County, at once become
due and payable as if by the terms of this Agreement it were all payable in advance; or at the
County's option this Agreement shall become null and void.
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23.0 TERMINATION

23.1  Either party may terminate this Agreement during the initial and subsequent periods, with
or without cause, at any time after ninety (90) days written notice.

23.2  Itis understood and agreed that Concessionaire shall vacate the premises without delay upon
ten (10) days notice in writing by the County in the event this Agreement is for any reason
canceled, and at the termination of this Agreement, and in case the Concessionaire fails to
vacate the premises upon said notice of cancellation or termination of this Agreement, the
County shall not be responsible for any damage that might occur to said Concessionaire by
virtue of the County forcibly entering and dispossessing the said Concessionaire, and without
prejudice to any remedies which might otherwise be used for possession or for arrears of

payments.

23.3  Concessionaire shall vacate the premises upon termination of this Agreement.
EXECUTED to be effective the 1* day of April, 2011.
TOM GREEN COUNTY, TEXAS

By: %

Michael D. Brown, County Judge, acting in
his official capacity and not individually

Date: ) "/ —/ /

CONCESSIONAIRE:
_—
o — = (/- }/4_5(/1 RS
Toro Vaun

Date: /:?/?///
/ y
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APPROVED AND AGREED:

TOM GREEN COUNTY LIBRARY

SS, Library Director

Date: 2 =/~ //
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